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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.
Plaintiffs,
VS. Case No. 05CV0329-GKF-PJC

TYSON FOODS, INC., et al.

Defendants.

DEFENDANTS’ JOINT RESPONSE IN OPPOSITION TO PLAINTIFFS’
MOTION IN LIMINE PERTAINING TO EVIDENCE OR ARGUMENT ABOUT ANY
ALLEGED IMPROPRIETY OF SUING THESE DEFENDANTS
WITHOUT SUING ALL OTHER SOURCES OF POLLUTION [DKT. #2429]

Defendants respectfully submit this Joint Response in Opposition to Plaintiffs’ Motion in
Limine seeking an order precluding Defendants from making any argument, doing any
questioning or proffering any evidence regarding the impropriety of suing these Defendants
without suing all sources of alleged pollution in the Illinois River Watershed. Such evidence is
relevant and probative, and is not confusing, misleading, or unfairly prejudicial. Accordingly,
Plaintiffs’ Motion should be denied.

I. INTRODUCTION

Plaintiffs argue that evidence of their failure to address all alleged sources of pollution
from the chemical constituents by which they claim they are injured lacks relevance and is
misleading, and thus seek to bar such evidence from trial. [Dkt. #2429, pp. 3-4] Plaintiffs further
claim that they have “prosecutor’s discretion” to pick and choose against whom they may

proceed in Court to redress the alleged injury to the Illinois River Watershed. 1d. at 2-4.
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Defendants deny that Plaintiffs are “prosecutors” in this case, as this is a civil case and
not a criminal one, despite Plaintiffs citation of non-environmental criminal cases in support of
their position. See, e.g., United States v. Oldbear, 568 F.3d 814 (10" Cir. 2009); United States v.
Jordan, 485 F.3d 1214 (10th Cir. 2007) (both cited at Dkt. #2429, p. 3). Nevertheless, while this
Court or a trier-of-fact may ultimately determine that Plaintiffs have some type of discretion to
pursue one alleged source of injury to the exclusion of others, that proposition does not ipso
facto lead to a conclusion that evidence of third-party sources of the very chemical constituents
from which Plaintiffs claim injury and whom they chose not to pursue or otherwise address is
irrelevant. To the contrary, evidence of all sources of the alleged injuries is vital to any
determination of causation and remedy in this case. The subject evidence is relevant to Plaintiffs’
inability to prove that poultry litter, as opposed to some other source, is responsible for alleged
pollution of the waters of the Illinois River Watershed, and is therefore admissible under Federal
Rules of Evidence 401 and 402. Moreover, evidence of other sources is also relevant to, inter
alia, contribution by Plaintiffs and potentially joint and several considerations for certain counts,
and bears upon the Court’s determinations regarding injunctive relief. Plaintiffs’ motions should
therefore be denied.

Il. DISCUSSION
Evidence is considered relevant to the extent that it has “any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence.” Fed. R. Evid. 401. Relevant evidence is
generally admissible. Fed. R. Evid. 402. ““The determination of whether the evidence is

relevant is a matter within the sound discretion of the trial court.”” Gomez v. Martin Marietta
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Corp., 50 F.3d 1511, 1518 (10th Cir. 1995) (quoting Texas E. Transmission Corp. v. Marine
Office-Appleton & Cox Corp., 579 F.2d 561, 566 (10th Cir. 1978)).

Plaintiffs seek to exclude as irrelevant any discussion of alternate sources of alleged
pollution. [Dkt. No. 2429 at 3-4]. However, evidence of all sources of the alleged pollution in
the Illinois River Watershed is relevant to causation. Causation is a necessary element of any
tort claim, including the torts of nuisance and trespass. See Twyman v. GHK Corp., 93 P.3d 51,
54 n. 4 (Okla. Civ. App. 2004); Angell v. Polaris Prod. Corp., 280 Fed. Appx. 74, 2008 U.S.
App. LEXIS 12007 (10th Cir. June 4, 2008). Plaintiffs must show that Defendants’ actions
caused the injury of which they complain:

In all tort cases, the plaintiff must prove that each defendant’s conduct was an

actual cause, also known as cause-in-fact, of the plaintiff’s injury: Any attempt

to find liability absent actual causation is an attempt to connect the defendant

with an injury or event that the defendant had nothing to do with. Mere logic

and common sense dictates that there be some causal relationship between the

defendant's conduct and the injury or event for which damages are sought.

City of St. Louis v. Benjamin Moore & Co., 226 S.W.3d 110, 113-14 (Mo. 2007); see also
Defendants’ Motion for Partial Summary Judgment Dismissing Counts 1, 2, 3, 4, 5, 6, and 10
Due to Lack of Defendant-Specific Causation and Dismissing Claims of Joint and Several
Liability Under Counts 4, 6, and 10 (“Causation Motion”), Dkt. #2069.

As the Court itself previously recognized, both sorts of evidence that Plaintiffs seek to
exclude are directly relevant to a central disputed fact, specifically whether alleged pollutants can
be traced back to poultry litter. See Opinion & Order, Dkt. No. 1765, at 1-2, 7 (Sept. 29, 2008).
As the Tenth Circuit noted, it is “undisputed that humans, various wildlife, and numerous farm
animals, including pigs, sheep, and cattle, rely on IRW lands and waterways, and harbor the

various bacteria at issue in this case.” Attorney General of the State of Oklahoma v. Tyson

Foods, Inc., 565 F.3d 769, 778 (10th Cir. 2009). Evidence establishing that Plaintiffs have not
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seen fit to address other sources of the very same constituents which form the basis of their
allegations against the Defendants — and are allowing those sources to continue unabated and
unimpeded — is certainly relevant to the determination of causation.

Moreover, the evidence is relevant to the issue of injunctive relief. Because “[a]n
injunction should issue only where the intervention of a court of equity ‘is essential in order
effectually to protect property rights against injuries otherwise irremediable,”” Weinberger v.
Romero-Barcelo, 456 U.S. 305, 312 (1982) (quoting Cavanaugh v. Looney, 248 U.S. 453, 456
(1919)), evidence regarding other contributors of alleged pollutants in the Illinois River
Watershed is relevant to determining whether the harm is irreparable. Indeed, as the Tenth
Circuit noted, Plaintiffs’ failure at the preliminary injunction hearing to “establish that poultry
litter was a contributing source of the IRW bacteria, [and to] account for these alternative sources
of bacteria ... clearly left the district court with doubt about the potential ameliorating effects of
a preliminary injunction.” Tyson Foods, 565 F.3d at 778. The evidence Plaintiffs now seek to
exclude may properly elicit similar doubts at trial. In fact, Plaintiffs’ failure to pursue or address
other sources of the alleged pollutants in the Illinois River Watershed is relevant to equitable
defenses pled by Defendants, such as laches, estoppel, and unclean hands.

Plaintiffs cite three cases in their Motion in Limine on this topic in support of their
argument that Plaintiffs’ purported discretion to address alleged pollution in piecemeal fashion
equates to a bar on Defendants’ ability to put on evidence of other sources Plaintiffs have failed
to pursue or otherwise address: Massachusetts v. EPA, 549 U.S. 497 (2007); Williamson v. Lee
Optical of Oklahoma, 348 U.S. 483 (1955); and American Canoe Assn. v. Murphy Farms, Inc.,

326 F.3d 505 (4™ Cir. 2003). None of these cases stands for the conclusion that evidence of
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other sources of alleged pollution is barred based on whatever discretion a plaintiff might have to
pick-and-choose to sue whomever it likes.

In Massachusetts v. EPA, the United States Supreme Court was confronted with a case in
which the Environmental Protection Agency was sued for failing to regulate greenhouse gas
emissions from motor vehicles. 549 U.S. 497, 524. The EPA maintained that, as the responsible
regulatory agency, it did not have to regulate all sources of greenhouse gases. EPA further
maintained that the greenhouse gases from motor vehicle emissions contributed so
insignificantly to the plaintiff’s alleged injuries that EPA could not be haled into federal court to
answer for its regulatory decision in that regard. Id. at 524. The Supreme Court disagreed, and
held that the “EPA overstates its case. Its argument rests on the erroneous assumption that a
small incremental step, because it is incremental, can never be attacked in a judicial forum. Yet
accepting that premise would doom most challenges to regulatory action.” 1d.

Thus, the court in Massachusetts v. EPA did not find that the plaintiffs were barred from
challenging the EPA’s decision to pick and choose which causative aspects of the plaintiff’s
alleged injury would be regulated and which would not. The plaintiff was allowed to use its
evidence of the EPA’s failure to regulate some types of emissions which allegedly caused some
or all of the plaintiff’s injuries. Similarly, Plaintiffs in this case claim that they have a right to
pursue whomever they choose, and that other sources of the alleged constituents of harm are
small in comparison to the source pursued in this litigation. This is the same position taken by
EPA in the cited case. As the Supreme Court found in that case, however, such a position does
not bar evidence of selective regulation (or in this case, regulation by selective litigation, as the

State has already regulated poultry litter applications for a number of years).
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Likewise, the Supreme Court in Williamson did not bar the introduction of such
evidence. In that case, the plaintiff sued because some aspects of visual or optical care were
regulated by the state while others were not. The plaintiff sought to have the statutory scheme
for visual care declared unconstitutional. The Supreme Court merely held that it was for the
legislature and not the courts to balance the advantages and disadvantages of regulating visual
care, and that so long as there was a rational reason to regulate the activity that did not otherwise
run afoul of the U.S. Constitution. 348 U.S. 483, 487-88. The Court stated that if a person
disliked the legislative outcome, the remedy was at the polls, not in the courts. 1d. at 488.
Defendants in this case agree, and one aspect of the defense in this case is that the legislatures in
Oklahoma and Arkansas extensively regulate the very activity complained of by Plaintiffs in this
lawsuit, which seeks to have the Court overturn the constitutional legislative and regulatory
judgments of two sovereign states. Be that as it may, the Williamson case does not stand for the
concept that evidence that Plaintiffs have failed to pursue all sources of their alleged injuries is
barred at trial.

Finally, Plaintiffs cite the Murphy Farms case in support of their demand that this Court
bar evidence that Plaintiffs have failed to pursue all sources of their alleged injuries. In Murphy
Farms, the Fourth Circuit Court of Appeals was reviewing an appeal of, among many other
things, a finding that the plaintiffs, who were a number of environmental groups, had standing to
sue under the Clean Water Act. 326 F.3d 505, 520. Murphy Farms challenged the trial court’s
finding of standing by the plaintiffs under the Clean Water Act, as interpreted by the Fourth
Circuit. 1d. The Fourth Circuit had previously found that a plaintiff did not have to demonstrate
a strict “but-for” test to have standing (i.e. the specific defendant’s conduct, and that conduct

alone, caused the plaintiff’s injury). See Natural Resources Defense Council v. Watkins, 954
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F.2d 974, 980 (4™ Cir. 1992). Rather, the Fourth Circuit adopted a “fairly traceable” standard for
determining standing, and held that the plaintiffs had standing if they could show the defendant’s
conduct contributes to the plaintiff’s alleged injury. This is not a causation standard, but merely
a standard to determine standing under the Clean Water Act. 1d. In Murphy, the Fourth Circuit
Court of Appeals merely reiterated that standard and found that the plaintiffs in that case did
have standing to sue Murphy Farms under the Clean Water Act, and that the trial court therefore
did not err on that issue. None of this has any remote connection to the issue of whether a
defendant can put on evidence at trial that the plaintiffs are not pursuing all sources of their
alleged injuries.

As the Court can plainly see, Plaintiffs have not offered a single case, statute or
regulation that actually bars introduction of the evidence they seek to prohibit by way of the
subject Motion in Limine. To the contrary, at least one of the cases they cite actually supports
the introduction of such evidence as part of a challenge to the legitimacy of regulatory action.
Massachusetts v. EPA, 549 U.S. 497 (2007). In fact, a defendant is allowed to put on evidence
of other possible causes of a plaintiff’s injury as part of the defendant’s proof or defense that the
defendant’s conduct is not the legal cause of the plaintiff’s injury. See, e.g., Microstrategy, Inc.
v. Business Objects, S.A., 429 F.3d 1344 (2005); York v. AT&T, 95 F.3d 948 (10th Cir. 1996);
Practice Guide to Am. Jur. 441 (2009). Moreover, these other causes need not be proved with
certainty, or more probably than not. Id.

In summary, Plaintiffs have failed to demonstrate any support for the notion that this
Court should bar the introduction of evidence concerning Plaintiffs’ selective pursuit of parties
from whom it seeks to recover for alleged injuries to the IRW. The introduction of such

evidence is relevant, reasonable and appropriate under Rules 401 and 402 of the Federal Rules of
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Evidence and under the general notions of causation and injunction. Accordingly, the Court
should deny the subject Motion in Limine.
I11.CONCLUSION
For the stated reasons, the Court should deny Plaintiffs’ Motion in Limine seeking an
Order precluding Defendants from making any argument, doing any questioning or proffering
any evidence regarding the impropriety of suing these Defendants without suing all sources of
alleged pollution in the Illinois River Watershed, and Defendants further pray for any and all

other relief to which they may be entitled.

Respectfully submitted,

[s/ Vince Chadick

James M. Graves (OB #16657)

Woody Bassett (appearing pro hac vice)
Vince Chadick (OB #15981)

K.C. Dupps Tucker (appearing pro hac vice)
BASSETT LAW FIRM LLP

221 North College Avenue

P.O. Box 3618

Fayetteville, AR 72702-3618

(479) 521-9996

(479) 521-9600 Facsimile

-and-

Randall E. Rose (OB #7753)
George W. Owens

THE OWENS LAW FIRM, P.C.
234 West 13" Street

Tulsa, OK 74119

(918) 587-0021

(918) 587-6111 Facsimile

ATTORNEYS FOR GEORGE’S, INC. and
GEORGE’S FARMS, INC., and for purposes of this
Motion, for all defendants
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John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

Leslie Jane Southerland

Colin Hampton Tucker

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE, PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, OK 74121-1100

Telephone: (918) 582-1173

Facsimile: (918) 592-3390

-and-

Terry Wayen West

THE WEST LAW FIRM

-and-

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
Todd P. Walker
Christopher H. Dolan
FAEGRE & BENSON LLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, MN 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600
-and-

Dara D. Mann
MCKENNA, LONG & ALDRIDGE, LLP

ATTORNEYS FOR CARGILL, INC. and CARGILL
TURKEY PRODUCTION, LLC

Stephen L. Jantzen, OBA #16247

Patrick M. Ryan, OBA #7864

Paula M. Buchwald

RYAN, WHALEY, COLDIRON & SHANDY, P.C.
119 North Robinson

900 Robinson Renaissance

Oklahoma City, OK 73102

Telephone: (405) 239-6040

Facsimile: (405) 239-6766
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-and-

Thomas C. Green, Esq.

Mark D. Hopson, Esqg.

Jay T. Jorgensen, Esq.

Gordon D. Todd

SIDLEY AUSTIN BROWN & WOOD LLP
1501 K Street, N.W.

Washington, D.C. 20005-1401

Telephone: (202) 736-8700

Facsimile: (202) 736-8711

-and-

Robert W. George

Vice President & Associate General Counsel
L. Bryan Burns

Timothy T. Jones

Tyson Foods, Inc.

2210 West Oaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967

-and-

Michael R. Bond

KUTAK RoCK LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

ATTORNEYS FOR TYSON FOODS, INC.; TYSON

POULTRY, INC.; TYSON CHICKEN, INC.; and
COBB-VANTRESS, INC.

10
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A. Scott McDaniel, OBA # 16460

Nicole M. Longwell, OBA #18771

Philip D. Hixon, OBA #19121

Craig A. Mirkes, OBA #20783

McDANIEL, HIXON, LONGWELL & ACORD, PLLC
320 South Boston Avenue, Suite 700

Tulsa, OK 74103

Telephone:  (918) 382-9200

Facsimile: (918) 382-9282

-and-

Sherry P. Bartley (Appearing Pro Hac Vice)
MITCHELL, WILLIAMS, SELIG, GAGES &
WOODYARD, P.L.L.C.

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

Telephone: (501) 688-8800

ATTORNEYS FOR PETERSON FARMS, INC.

Robert E. Sanders

E. Stephen Williams

YOUNG WILLIAMS P.A

2000 AmSouth Plaza

P.O. Box 23059

Jackson, MS 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

-and-

Robert P. Redemann, OBA #7454
Lawrence W. Zeringue, OBA #9996
David C. Senger, OBA #18830
PERRIN, McGIVERN, REDEMANN, REID, BERRY &
TAYLOR, P.L.L.C.

P.O. Box 1710

Tulsa, OK 74101-1710

Telephone: (918) 382-1400
Facsimile: (918) 382-1499

COUNSEL FOR CAL-MAINE FOODS, INC.
and CAL-MAINE FARMS, INC.

11
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John R. Elrod, Esg.

Vicki Bronson, OBA #20574
P. Joshua Wisley

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, LLP
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

ATTORNEYS FOR SIMMONS FOODS, INC.

12
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COUNSEL FOR PLAINTIFFS, STATE OF OKLAHOMA

Stephen L. Jantzen

Patrick M. Ryan

Paula M. Buchwald
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Mark D. Hopson

Jay Thomas Jorgensen
Timothy K. Webster
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Gordon D. Todd gtodd@sidley.com

Sidley Austin LLP

Robert W. George robert.george@tyson.com

L. Bryan Burns bryan.burns@tyson.com
Michael Bond michael.bond@kutakrock.com
Erin W. Thompson erin.thompson@kutakrock.com

Kutak Rock LLP
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jgriffin@lathropgage.com
David Gregory Brown

Lathrop & Gage, L.C.

COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net
Lawrence W. Zeringue Izeringue@pmrlaw.net
David C .Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com
Young Williams P.A.

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

A. Scott McDaniel smcdaniel@mhla-law.com
Nicole Longwell nlongwell@mhla-law.com
Philip Hixon phixon@mbhla-law.com
Craig A. Merkes cmerkes@mbhla-law.com
McDaniel, Hixon, Longwell & Acord, PLLC

Sherry P. Bartley sbartley@mwsgw.com

Mitchell, Williams, Selig, Gates & Woodyard, PLLC
COUNSEL FOR PETERSON FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk rfunk@cwlaw.com

Conner & Winters, LLLP
COUNSEL FOR SIMMONS FOODS, INC.
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John H. Tucker jtuckercourts@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com
Theresa Noble Hill thillcourts@rhodesokla.com

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West terry@thewestlawfirm.com
The West Law Firm

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann Kleibacker Lee kklee@faegre.com
Todd P. Walker twalker@faegre.com
Christopher H. Dolan cdolan@faegre.com

Faegre & Benson LLP

Dara D. Mann dmann@mckennalong.com
McKenna, Long & Aldridge, LLP
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves mgraves@hallestill.com

D. Kenyon Williams, Jr. kwilliams@hallestill.com

Hall, Estill, Hardwick, Gable, Golden & Nelson

COUNSEL FOR POULTRY GROWERS/ INTERESTED PARTIES/ POULTRY
PARTNERS, INC.

Charles Moulton, Sr. Assistant Attorney General  charles.moulton@arkansasag.gov
Kendra Akin Jones, Assistant Attorney General Kendra.Jones@arkansasag.gov
Office of the Attorney General

COUNSEL FOR STATE OF ARKANSAS AND THE ARKANSAS NATURAL
RESOURCES COMMISSION

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR OKLAHOMA FARM BUREAU, INC.

Robin S. Conrad rconrad@uschamber.com
National Chamber Litigation Center

Gary S. Chilton gchilton@hcdattorneys.com

Holladay, Chilton and Degiusti, PLLC
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ASSOCIATION
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David Gregory Brown
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Cary Silverman

Victor E. Schwartz

Shook, Hardy & Bacon LLP
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Washington, DC 20005-2004

Dustin McDaniel

Justin Allen

Office of the Attorney General (Little Rock)
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J.D. Strong

Secretary of the Environment
State of Oklahoma

3800 North Classen
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Steven B. Randall
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George R. Stubblefield
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/s/ Vince Chadick
Vince Chadick
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